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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JOHN DOOLEY, JOHN B. JONESIII,
DAVID GRATZER, NYLE GRIFFIN, DAN No. C 02-0676 MHP
REYES and CAITLIN ANN, LLC,

Plantiffs,
V.
MEMORANDUM & ORDER

CRAB BOAT OWNERS ASSOCIATION, Cross Motionsfor Summary Judgment
FISHERMEN'SMARKETING
ASSOCIATION OF BODEGA BAY, HALF
MOON BAY FISHERMEN'SMARKETING
ASSOCIATION, JOHN MORGAN,
MORGAN FISH COMPANY, INC,,
DUNCAN MACLEAN, TODD WAILEY, JM
SALTER, ROBERT N. MILLER, MICHAEL
MCHENRY, DAVID BETTENCOURT,
LARRY COLLINS, WILLIAM WISE, JOHN
T. TARANTINO, and GEORGE BOOS,

Defendants.

The Caitlin Ann fishing company, its managing director John Dooley, and severd crew members
bring this action againg three fishing associations and their members, as wel as a purveyor of fish, seeking
relief for aleged interference with the Caitlin Ann’s Dungeness crab harvesting off the coast of Cdifornia
Now before the court are defendants motions for summary judgment and plaintiffsS motion for summary
judgment on defendant Half Moon Bay Fishermen’s Marketing Association’s counterclams. After having
consdered the parties arguments and submissions, and for the reasons set forth below, the court rules as

follows.
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BACKGROUND*
In its memorandum and order of July 14, 2003, the court set forth the background of this action.

For context, the court will repeat some of this background here.

The Caitlin Ann LLC, aWashington limited liability corporation, isthe owner of afishing boat dso
named the Caitlin Ann. Under the management of John Dooley, the company harvests Dungeness crab off
the coast of California, Washington and Oregon. Plaintiffs and defendants agree that crabs are harvested
commercialy usng stedl and wire traps, or pots, that rest on the ocean floor. A buoy, attached to each
pot, acts as amarker for the fishermen.

The parties agree on little else. According to plaintiffs, the conflict between the parties began when
the State of California opened the Northern California Dungeness crab season on December 1, 1999.
Haintiffs contend that two fishermen’s marketing associations not named in this action refused to harvest
crab, hoping that this refusal would help them negotiate afavorable fixed price with buyers? In a show of
solidarity, members of the three defendant associations—the Crab Boat Owners Association (“CBOA”),
the Fishermen’s Marketing Association Incorporated of Bodega Bay (“FMABB”), and the Half Moon Bay
Fishermen’s Marketing Association (“HMBFMA™)—also alegedly refused to fish in order to set aprice
more favorable to the fishermen.

Plaintiffs, however, did not join this“tie up.”® Instead, Dooley prearranged to sdll his catch to
Three Captains, aloca buyer in Haf Moon Bay. Maclean, the Presdent of the HMBFMA, cameto the
Three Captains facility and told the owners, Larry and Mary Fortado, that the HMBFMA would
“blackbal”* their company if they purchased Dooley’s crab. When the Caitlin Ann boat returned to port, a
group of angry HMBFMA members, including Maclean, confronted the crew and yelled obscenities.
Dooley later discovered the word “scab” spray painted on the sSde of the vessel. During the next crab
season, members of the associations refused to sdll their crab to Three Captains. Three Captains suffered
financid harm as aresult of being “blackballed,” and it refused to buy crab from Dooley during the 2000
crab season.

When the Southern California Dungeness crab season opened on November 15, 2001, plaintiffs
clam that the three defendant associations and their members once again refused to fish so asto fix a




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

favorable price for crab. The Caitlin Ann company had dready contracted with a buyer, Exclusive Fresh.
On November 16, 2001, plaintiffs alege that association members told Dooley that there would be
“trouble’” and “heavy repercussons’ if he harvested crab during the tie-up, and a group of members,
including Maclean and Sdlter, came to the dock and threatened the Caitlin Ann’s crew.

Despite these thrests, the Caitlin Ann departed on November 16, 2001, and set approximately 930
crab pots. Thefollowing day, the crew of the Caitlin Ann returned to the area where they had set the pots
and found approximately 647 crab pot linescut. Plaintiffs alege that defendant Todd Whaey® was
involved in cutting the lines. Plaintiffs spotted a Crescent City style boat near plaintiffs gear. Whdey's
boat, the Dynamik, is a Crescent City style boat. Whaley does not dispute that his boat was near the lines.
Rather, he clams that on the evening of November 17, 2001, he went out to pull plaintiffs buoysto seeif
they were catching crab and that when he arrived the lines had dready been cut. Prior to returning to Half
Moon Bay, Dave Bracciatti, a fisherman, had warned John Dooley’ s brother, Robert Dooley, that
someone intended to cut their crab pot lines®

Defendants dso dlegedly interfered with plaintiffs ability to deliver crab to Exclusive Fresh. Prior
to Caitlin Ann’sreturn to port, Dooley contacted Phil Bruno, the owner of Exclusve Fresh. Bruno
informed Dooley that Michad McHenry had contacted him and urged him not to purchase Dooley’ s crab.
Bruno aso informed Dooley that he would be unable to purchase the crab because the transent dock at
Half Moon Bay was blocked by another vessal owned by defendant Duncan Maclean. Dooley had
previoudy made plans with the harbor master to use the transent dock, the only space that could
accommodate a vessd the sze of the Caitlin Ann. Plaintiffs contend that Maclean, encouraged by the
associations, deliberately blocked the Caitlin Ann from docking in order to punish plaintiffs for harvesting
crab during the strike. Maclean arguesthat he tied up at the transent dock to undertake maintenance of his
vess.’

Unable to access Haf Moon Bay, plaintiffs sailed to San Francisco, where they had identified a
new buyer for their crab, J& S Quality Seafood (“J&S’). Prior to plaintiffs arriva, members of the
associaions dlegedly threatened Jm Schach, the owner of J& S, with “blackbaling” if he purchased
Dooley’s crab. John Morgan, the owner of Morgan Fish Company, Inc., alarge purveyor of Dungeness
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crab, aso contacted Schach, warning him not to buy Dooley’s crab. One of Morgan's employees
contacted Shach to convey asmilar message. Following J&S' purchase of plaintiffs crab, Morgan
contacted customers of J& S to dissuade them from purchasing crab from J& S and dlegedly told them they
would be boycotted if they purchased the crab. Morgan, adistributor of Polar 1ce, acompany owned by
John Tarantino, also refused to el ice to & S8

On February 7, 2002, plaintiffs filed a complaint againg three defendant fishermen associations
located in the greater San Francisco Bay Area, the CBOA, FMABB, and HMBFMA,; individua members
of the associations, Duncan Maclean, Jm Sdlter, Robert N. Miller, Michad McHenry, Larry Callins,
William Wise, John T. Tarantino and George Boos, and other individuas that alegedly cooperated with the
associations, John Morgan, Morgan Fish Company, Inc.,® Todd Whaey and David Bettencourt. Inlarge
measure, plaintiffs accuse defendants of violating sections 1962(c) and (d) of the Racketeer Influenced and
Corrupt Organizations Act (“RICQO”), sections 1 and 2 of the Sherman Act, and sections 16750 and
17200 of the Cdlifornia Business and Professions Code. 18 U.S.C. 88 1962(c), (d); 15U.S.C. 881, 2
Cd. Bus. & Prof. Code 88 16750, 17200. Plaintiffs aso dlege that defendants unlawfully interfered with
contractua relations and with prospective economic advantage, and adding conversion and trespass to
chatdsclamsaswel. Inturn, defendant HMBFMA brings three counterclaims againg Caitlin Ann LLC
and Dooley (collectively “ counterdefendants’). HMBFMA dleges that counterdefendants sold crab below
cost from 1999 to the present, used a boat that had a trawling net in violation of State permitting
requirements, and, in 1999, fished in awasteful and destructive manner. HMBFMA aso dlegesthat
counterdefendants threatened HMBFMA members and other fishermen with damage to their fishing gear,
and did in fact damage gear by trawling through fishing areas dready set with pots. Through this conduct,
HMBFMA aleges that counterdefendants violated sections 17200 and 17043 of the Cdifornia Busness
and Professon Code, and engaged in tortious interference with prospective economic advantage.

On March 31, 2003, countedefendants filed a motion for summary judgment. On July 14, 2003,
following a hearing on that motion, this court issued a memorandum and order finding that HMBMFA had
not produced any evidence demonstrating that counterdefendants had (1) engaged in predatory pricing, (2)
procured and renewed a permit for Dungeness crab with avessd that was equipped with atrawling net, or
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(3) dragged atrawling net over fishing areasin order to deter HMBFMA members from placing their crab
pots there. Accordingly, the court ordered HMBMFA to submit declarations explaining the reasonable
bassfor itsclams. HMBFMA subsequently filed two declarations with the court. On August 12, 2003,
the court granted HMBFMA’ s mation to dismissits third counterclaim for tortious interference with
prospective economic advantage. Now before the court are defendants motions for summary judgment as

todl of plantiffs damsand plantiffsS motion for summary judgment asto HMBFMA''s counterclams.

LEGAL STANDARD

Summary judgment is proper when the pleadings, discovery and affidavits show that thereis“no
genuine issue asto any materid fact and that the moving party is entitled to judgment as amatter of law.”
Fed. R. Civ. P. 56(c). Materid facts are those which may affect the outcome of the case. Anderson v.
Liberty Labby, Inc., 477 U.S. 242, 248 (1986). A dispute asto amaterid fact isgenuine if thereis

aufficient evidence for a reasonable jury to return averdict for the nonmoving party. 1d. The moving party
for summary judgment bears the burden of identifying those portions of the pleadings, discovery and
affidavits that demondrate the absence of agenuine issue of materid fact. Celotex Corp. v. Cattrett, 477

U.S. 317, 323 (1986). On an issue for which the opposing party will have the burden of proof at trid, the
moving party need only point out “that there is an absence of evidence to support the nonmoving party’s
case” |d. at 325.

Once the moving party meetsitsinitid burden, the nonmoving party must go beyond the pleadings
and, by its own affidavits or discovery, “set forth specific facts showing that there is a genuine issue for
tria.” Fed. R. Civ. P. 56(e). Mere dlegations or denids do not defeat a moving party’ salegations. 1d.;
see dso Gasaway v. Northwestern Mut. Life Ins. Co., 26 F.3d 957, 95960 (Sth Cir. 1994). Nor isit

aufficient for the opposing party Smply to raise issues as to the credibility of the moving party’s evidence.
National Union FireIns. Co. v. Argonaut Ins. Co., 701 F.2d 95, 97 (9th Cir. 1983). If the nonmoving

party falsto show that there is a genuine issue for trid, “the moving party is ‘entitled to judgment asa
matter of law.”” Celotex Corp., 477 U.S. a 323 (quoting Fed. R. Civ. P. 56(c)).
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DISCUSSION
l. Raintiffs Clams
A. RICO Section 1962(c)
Maintiffs seek treble damages under the civil provisons of RICO for acts of extortion prohibited by

the Hobbs Act. Specifically, plaintiffs contend that defendants violated RICO section 1962(c). Section
1962(c) prohibits persons whaose actions affect interstate commerce from using an enterprise to engagein a
“pattern of racketeering activity.”° 18 U.S.C. § 1962(c). To prove aviolation of section 1962(c),
plaintiffs must demondtrate that defendants engaged in conduct of an enterprise through a pattern of
racketeering activity. Sdinasv. United States, 522 U.S. 52, 62 (1997).

1. Defendants Enterprise

Defendants contend that plaintiffs RICO clam fails because plaintiffs have not put forward
aufficient evidence to demondrate the existence of an enterprise. Establishing the existence of an enterprise
requires proof of an ongoing organization, forma or informal, with various associates functioning as a
continuing unit. Chang v. Chen, 80 F.3d 1293, 1299 (9th Cir. 1996). An enterprise may include both
legitimate and illegitimate entities, but it must exist separate and gpart from the pattern of racketeering
activity inwhich it engages. United States v. Turkette, 452 U.S. 576, 580-81, 583 (1981). At aminimum

the entity:
must exhibit some sort of structure . . . for the making of decisions, whether it be hierarchica
or consensua. The structure should provide some mechanism for controlling and directing the
affairs of the group on an on-going, rather than an ad hoc, bass. The dructure requirement,
however, does not mean that every decison must be made by the same person, or that
authority may not be delegated.
Chang, 80 F.3d at 1299 (citations and internd quotation marks omitted). In order to participate in the
conduct of the enterprise, one must have participated in the “ operation or management” of the enterprise,

Revesv. Erng & Young, 507 U.S. 170, 180 (1993). “The function of overseeing and coordinating the

commission of severd different predicate offenses and other activities on an on-going basis is adequate to
satisfy the separate existence requirement.” Chang, 80 F.3d a 1298. Furthermore, aplaintiff may name
members of an association-in-fact enterprise asindividua defendants. River City Markets, Inc. v. Heming

Foods West, Inc., 960 F.2d 1458, 1462 (9th Cir.1992).
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Maintiffs alege that defendants participated in an enterprise separate and gpart from the pattern of
racketeering activity. The three associations cooperated at the beginning of the crab season to determine
an appropriate “ ex-vessd” price for crab.! The associations abided by the decisions of each other asto
the agreed upon price and voted by mgority vote. Sdter Dep. at 63, 117. Jm Sdter stated in his
depogition thet, in 2001, the entire fleet of commercid crab fishermen in fishing in the Gulf of the Farollones
agreed not to fish because two of the three associations were unwilling to accept a market price of $2.00
per pound. Sdter Dep. at 117. John Tarantino regularly contacted association representatives and served
as acentra clearinghouse for information among the fishermen. McHenry Dep. at 142; Whaey Dep. at
57. Phone records aso indicate that the associations and individual defendants contacted each other prior
to the opening of the season. Sheer Dedl., Exh. S. A reasonable factfinder could conclude that the three
associ ations congtitute an enterprise because they operate as an informa organization, separate and distinct
from the alleged racketeering activity at issuein this case. Because Maclean, Sdter, Wise, Miller, Callins,
and Boos were dl members of and served in executive positions in the associations, a reasonable factfinder
could determine that they participated in the operation of the enterprise.

Faintiffs have dso demondrated that there exists a genuine question of materid fact as to whether
John Morgan and the Morgan Fish Company, Inc. participated in the enterprise. Morgan and the Morgan
Fish Company, Inc. cooperated in the operation of an ice plant owned by Tarantino. Morgan abided by
the associaions decision not to fish or sdll crab at the sart of the season by not purchasing crab and by
picketing in front of J& S following their purchase of Dooley’s crab. The Morgan Fish Company, Inc. dso
assessed a three-cent tax on each pound of Dungeness crab againg the fisherman and remitted thistax to
the association. Asaresult, areasonable factfinder could conclude that Morgan and the Morgan Fish
Company, Inc. participated in the operation of the enterprise.

Findly, plantiffs have demonstrated a genuine issue of materid fact as to whether Whdey,
McHenry and Bettencourt participated in the enterprise. Defendants' primary argument isthat these
individuas were not members of any association and thus could not have participated in the operation or
management of the enterprise. Asthe Supreme Court noted in Reves, “[a]n enterprise is operated not just
by upper management but also by lower rung participants in the enterprise who are under the direction of
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upper management.” Reves, 507 U.S. a 178-79, 184 (interna quotation marks omitted). Moreover, on a
motion for summary judgment, the court must consirue the evidence in alight most favorable to the
nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). Defendant Whaley
abided by the price schedule set by the associations and participated in the 2001 tie-up. While McHenry

was not a member of an association, he aso abided by the price schedule set by the associations and
contacted Tarantino to determine whether he could fish based on the associations' decision asto the set
price. In addition, Bettencourt alegedly refused to sdll crab to Three Captains following their purchase
from Dooley during the 1999 tie-up. Based on these facts, a reasonable factfinder could conclude that an
enterprise existed between the associations, Whaley, McHenry and Bettencourt.

2. Paitern of Racketeering Activity

In order to satisfy the requirement under RICO that a defendant have engaged in a pattern of
racketeering activity, each defendant must have committed at least two predicete acts within ten years. 18
U.S.C. § 1961(5); Banksv. Walks, 918 F.2d 418, 421 (3d Cir. 1990); see dso Volmar Did. Inc. v. New
York Post Co., Inc., 825 F. Supp. 1153, 1166 (S.D.N.Y. 1993); Pdfresnev. Village of Rosemont, 22 F.

Supp. 2d 756, 764 (N.D. 1ll. 1998). An indictable offense under the Hobbs Act is considered
“racketeering activity,” 18 U.S.C. 8§ 1961(1)(B), and two or more such offenses within ten years may
condtitute a“pattern,” 18 U.S.C. 8§ 1961(5). In relevant part, the Hobbs Act prohibits extortion, or an
attempt or congpiracy to commit extortion, that in any manner affectsinterstate commerce. 18 U.S.C. 8§
1951(a).*? The Hobbs Act defines extortion as “the obtaining of property from another, with his consent,
induced by wrongful use of actud or threatened force, violence, or fear, or under color of officid right.” 18
U.S.C. 8§1951(b)(2). Threatsor acts of physica violence “in furtherance of a plan or purpose to do
anything in violation of this section” are dso prohibited. 18 U.S.C. § 1951(a). Under the Hobbs Act, the
term “property” includes “[t]he right to make business decisons free from wrongful coercion.” United

Statesv. Zemek, 634 F.2d 1159, 1174 (Sth Cir. 1980). Because the Hobbs Act prohibits not only

extortion, but also attempt or conspiracy to commit extortion, an attempt or conspiracy to commit extortion
condtitutes an indictable offense under RICO. See 18 U.S.C. § 1951(a); 18 U.S.C. § 1961(1)(B). Thus,

attempting or conspiring to commit extortion “through the use of actud or threstened force, violence, or
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fear” may be considered a predicate act for purposes of RICO. See 18 U.S.C. § 1951(a); 18 U.S.C. 88
1961(1)(B), (5); see dso United States v. Private Sanitation Indus. Ass n of NassawSuffalk, Inc., 793 F.
Supp 1114, 1133 (E.D.N.Y. 1992).

Defendants argue that no defendant committed two predicate acts, and so no defendant engaged in

apattern of racketeering activity. A genuine issue of materiad fact exists as to whether defendants Morgan
and Maclean committed two predicate acts. This court determined in its prior order that the following acts
could function as the necessary predicate acts.

Defendants Maclean and Michad McHenry, as well as other members of the associations,

threatened Exclusive Fresh with loss of business so that the company reneged on its

promise to purchase crab from plaintiffs

Defendant Morgan and other members of the associations threastened J& S Quality Seafood
with loss of busnessif the company purchased crab from plaintiffs;

Defendant Morgan and his company, Morgan Fish, threatened buyers and customers of
J& S Qudity Seafood with loss of businessiif they purchased “scab crab” from the

company;

Defendants Maclean, Jm Sdter and other members of the associ ations threastened the crew
of the Caitlin Ann with harm if they went fishing;

Defendant William Wise and FMABB threatened Bodega Bay Fish with loss of business if
the company provided bait to another fisherman, Richard Axelson, who planned to go
fishing during the strike in November 2001; and

Defendant Whaey as well as members of the associations conspired to and were involved
in cutting the lines to the Caitlin Ann’s crab pots.

July 14, 2003, Order at 9. With the exception of the alegationsin regard to Wise, plaintiffs have put
forward sufficient evidence, through the depositions of Dooley, Shach, Axelson, Whaey, and others, to
raise agenuine issue of materid fact asto whether these acts occurred. Whether defendants engaged in
these acts to further a scheme of extortion is a question of fact, resolution of which depends upon the intent
of the individualsinvolved. If these actsdid in fact occur, and if the defendants did participate in these acts
to further a scheme of extortion, a reasonable factfinder could determine that defendants Morgan and
Maclean engaged in a pattern of racketeering activity in violation of section 1962(c).t®

A genuine issue of materid fact aso exists as to whether the defendant associations committed two
predicate acts. Plaintiffs have presented evidence that the defendant associations attempted to commit
extortion in violation of the Hobbs Act. See 18 U.S.C. 8§ 1951(a). In particular, in 1999, members of the

9
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associations dlegedly threastened Three Captains, telling Three Captains that it would be “blackbdled” if it
purchased Dooley’s crab. L. Fortado Decl. {15. During the 2001 tie-up, association members threatened
Dooley with “trouble’” and “heavy repercussons’ if Dooley harvested crab. Dooley Dedl. 115, Tarantino,
who alegedly served as a central contact person between the associations, refused to sdll iceto J&S
through his company, Polar Ice, following J&S' purchase of Dooley’s crab during the 2001 tie-up. Schach
Dedl. 111. These actions were not limited to Dooley, but also extended to other fishermen who attempted
to harvest crab during tie-ups. See Axelson Decl. /7. Based on this evidence, areasonable juror could
conclude that the defendant associations engaged in repested attempts to keep Dooley from selling crab in
District 10 during tie-ups. See Zemek, 634 F.2d a 1174. Individua members of the associations, who
were d <o fishermen, stood to gain financialy from Dooley’ s excluson from the local market. While they
were not ultimately successful in kegping Dooley out of the market, a genuine issue of materid fact exits as
to whether, through their actions, the associations violated the Hobbs Act. See 18 U.S.C. § 1951(a). As
this court noted inits prior order, “ That defendants in fact failed to hdt the Caitlin Ann’s operations does
not affect the analys's, since the Hobbs Act reaches both actua extortion and attempts or conspiracies to
commit extortion.” July 14, 2003, Order at 8-9. A reasonable juror could conclude that the defendant
associations engaged in multiple attempts to extort plaintiffsin violation of the Hobbs Act. See 18 U.S.C. §
1951(a). Because each of these attemptsis an indictable offense under the Hobbs Act, each condtitutes a
predicate act for purposes of RICO. See 18 U.S.C. § 1961(1)(B). Plaintiffs have therefore demonstrated
agenuine issue of materid fact as to whether the defendant associations engaged in a paitern of
racketeering activity. See 18 U.S.C. § 1962(c).

A genuine issue of materid fact also exists as to whether John Tarantino committed two predicate
acts. Tarantino dlegedly attempted and conspired to commit extortion in violation of the Hobbs Act. See
18 U.S.C. §1951(a). Tarantino’sdirect connection with the associations, and his service as a central
contact person between the associations, indicates that he conspired to extort defendants in violation of the
Hobbs Act. See McHenry Dep. at 142; Whaey Dep. at 57. In addition, Tarantino refused to sell iceto
J& S through his company, Polar 1ce, in connection with Morgan and Morgan Fish Co., following J& S
purchase of Dooley’s crab. See Schach Decl. 11. A reasonable juror could conclude that Tarantino's

10
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refusa to sdl ice to J& S condtitutes an attempt to commit extortion in violation of the Hobbs Act. Because
both acts are considered indictable offenses under the Hobbs Act, a genuine issue of materid fact exists as
to whether Tarantino committed two predicate acts for purposes of RICO. See 18 U.S.C. § 1962(c).
While plaintiffs have properly demongtrated that Morgan, Morgan Fish Co., Maclean, the defendant
associations and Tarantino committed two predicate acts, they have not presented sufficient evidence to
demonstrate that any other defendant engaged in two predicate acts for purposes of RICO.** See 18
U.S.C. § 1961(5).

Defendants dso argue that plaintiffs aleged pattern of racketeering lacks continuity. In order to
edtablish a pattern of racketeering activity, a plaintiff must aso demondrate a“reationship” between the
predicate acts and a“threat of continuing activity.” H.J. Inc., v. Northwestern Bell Telephone Co., 492

U.S. 229, 239 (1989). A plaintiff may establish athreat of continuing activity “if the related predicates
themsdlves involve adidtinct threet of long-term racketeering activity, either implicit or explicit,” even if the
number of related predicate actsis smdl and if they occur close together intime. Id. at 242. In this case,
defendants dlegedly engaged in “tie-ups’ and threatened crab purchasers not only during the 2001 season,
but also in previous years. Further, defendants did not confine these thrests to plaintiffs. They dlegedly
threatened to “blackball” Three Captains during the 1999 season and later threstened Richard Axelson and
J& S for engaging in crab saes during the November 2001 “tie-up.” The threat of long-term, continuous
racketeering activity against Dooley, J& S, Schach, Axelson, and othersis at least implicit in defendants
acts. Congruing this evidence in alight most favorable to the nonmoving party, the court concludes that
plantiffs RICO daim does not fail for lack of continuity.
3. Sanding

Defendants argue that plaintiffs only recoverable damages are the loss of plaintiffs crab pots and
gear, and that plaintiffs have failed to demondrate that the associations or any of the individual defendants
were involved in the cutting of plaintiffs crab pot lines. Asareault, defendants dlege that plaintiffs do not
have standing to bring a RICO claim because they cannot show that defendants injured their business or
property. In order to suefor aviolation of RICO, aplaintiff must have been injured “in his busness or
property” by reason of the RICO violation. 18 U.S.C. 1964(c). Whaley allegedly damaged plaintiffs crab

11
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gear. Plantiffs suffered financid losses for the season due to the cost of replacing that gear and the inability
to fish until they were ableto replaceit. Defendants’ threats to crab purchasers and to customers of crab
purchasers may have resulted in financid lossto plantiffs busnessaswell. Asaresult of these dleged
acts, plaintiffs suffered financid losses. These financid losses demondrate injury to plaintiffs business and
property sufficient to survive amotion for summary judgment

B. RICO Conspiracy Under Section 1962(d)

Haintiffs dso alege that defendants congpired to violate section 1962(c), which isitsdf aviolation

of RICO section 1962(d). 18 U.S.C. 8 1962(d). Under section 1962(d), “a conspirator must intend to
further an endeavor which, if completed, would satisfy al of the dements of a subgtantive crimind offense.”
Sdinas, 522 U.S. 52, 65 (1997). For purposes of conspiracy liability, a plaintiff is not required to show
that each defendant agreed to commit two predicate acts. 1d.; United Statesv. Frega, 179 F.3d 793, 810
n.21 (9th Cir. 1999). Rather, the defendant “must have been aware of the essential nature and scope of the

crimina enterprise and intended to participatein it.” Howard v. America Online Inc., 208 F.3d 741, 751
(9th Cir. 2000) (citing Baumer v. Pachl, 8 F.3d 1341, 1346 (9th Cir. 1993)) (interna quotation marks
omitted).

As gated above, plaintiffs have sufficiently demongtrated, for purposes of amotion for summary

judgment, that defendants were involved in an enterprise which engaged in a pattern of racketeering
activity. Plaintiffs have put forward evidence that severd of the defendants participated in the enterprise
and engaged in actsto further the purpose of the enterprise. These acts include the aforementioned
predicate acts, aswell as the following overt acts.

Defendant Maclean threatened Larry and Mary Fortado that Three Captains would be
blackballed if they purchased scab crab;

Defendant Bettencourt and others refused to sell to Three Captains after they purchased
crab from Dooley;

Defendant Whaey as well as members of the associations dlegedly conspired to and were
involved in cutting the lines to the Caitlin Ann's crab pots,

Tarantino served as a central contact person between the associations and, in connection
with Morgan, refused to sdll ice to J& Sfollowing Dooley’s sde of crab to J& S; and

Defendant Maclean blocked the transient dock in order to prevent Dooley from docking in
Half Moon Bay to deliver crab to Exclusive Fresh.
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Faintiffs have put forward sufficient evidence, through the declarations of Larry and Mary Fortado, Schach
and Dooley, as well asthe depostions of Whaey, McHenry and others, to raise agenuine issue of materia
fact asto whether these acts occurred. Based on the aforementioned predicate acts and these overt acts, a
reasonable factfinder could conclude that the associations, Morgan, Morgan Fish Company, Inc., Maclean,
Whdey, Sdter, McHenry, Bettencourt, and Tarantino conspired to further an endeavor to prevent plaintiffs
and other individuals who did not participate in the “tie-up” from engaging in the crab business within the
greater San Francisco Bay Area. In contragt, plaintiffs have not raised a genuine issue of materid fact with
respect to the conspiracy claim in regard to defendants Miller, Callins, Wise and Boos because they have
not put forward evidence demondirating that these defendants intended to further the conspiracy.

C. Clam for Violation of Section 2 of the Sherman Act

The associations, joined by Whdey, aso contend that this court should grant summary judgment in
their favor with regard to plaintiffs caim that defendants violated section 2 of the Sherman Act. Section 2
of the Sherman Act prohibits monopolization, attempts to monopolize, and conspiracies to monopolize any
part of trade or commercein aparticular sate. 15 U.S.C. § 2. In order to succeed on aclaim of actua
monopoalization, a plaintiff must demongtrate that the defendant willfully acquired or maintained monopoly
power in the relevant market through anticompetitive conduct. Verizon Communications, Inc. v. Law
Officesof CurtisV. Trinko LLP,  U.S.__, 124 S, Ct. 872, 878-79 (2004) (citing United Statesv.
Grinndll Corp., 384 U.S. 563, 570-71 (1966)); American Prof’| Testing Serv., Inc. v. Harcourt Brace
Jovanovich Lega and Prof’| Publications, Inc., 108 F.3d 1147, 1151 (9th Cir. 1997). In order to

succeed on aclaim of attempted monopolization, a plaintiff must demondrate that the defendant engaged in
anticompetitive conduct with a specific intent to monopolize and had a dangerous probability of achieving
monopoly power. Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993); see dso Thurmen
Indus., Inc. v. Pay’ N Pak Stores, Inc., 875 F.2d 1369, 1378 (9th Cir. 1989). Under either clam, a
plaintiff must demondrate that the anticompetitive conduct caused antitrust injury. Rebd Oil Co. v. Atlantic
Richfield Co., 51 F.3d 1421, 1433 (Sth Cir. 1995).

13
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1. Reevant Market

Under either aclam for monopolization or a claim for atempted monopolization, a plaintiff must set
forth both the rdlevant product and geographic markets that defendants have endeavored to monopolize.
Spectrum Sports, Inc., 506 U.S. a 459. The relevant product market includes “the pool of goods or

services that enjoy areasonable interchangeability and a cross-eladticity of demand.” Morgan, Strand,

Whede & Biggs, 924 F.2d 1484, 1489 (9th Cir. 1991). The relevant geographic market is defined by

“the area of effective competition where buyers can turn for aternate sources of supply.” 1d. at 1490. The
definition of the relevant market—both product and geographic—is generdly a question of fact reserved for
thejury. High Tech. Careersv. San Jose Mercury News, 996 F.2d 987, 990 (9th Cir. 1993); see ds0

Oahu Gas Serv., Inc. v. Pac. Resources Inc., 838 F.2d 360, 363 (Sth Cir. 1988) (“Our previous decisions

establish that both market definition and market power are essentidly questions of fact.”).

Faintiffs contend that the product market is limited to crab caught in the San Francisco Bay Area
between November 15th and December 1st. Flaintiffs have presented evidence demondrating that crab
caught in the San Francisco Bay Areaisfuller, firmer, and more flavorful than crab caught in other aress,
and that fresh crab is not reasonably interchangeable with frozen crab. Caito Decl., 11 3; Dooley Dedl., 1
11. While plaintiffs have dleged that demand for fresh crab peaks between November 15th and December
14, they havefailed to present any evidence that crab caught during this period differs from crab caught
later in the season. Based on this evidence, a reasonable factfinder could not determine that the relevant
product market was limited to crab caught between November 15th and December 1<t, but could
conclude that relevant product market is fresh crab caught in the San Francisco Bay Area

Faintiffs contend that the relevant geographic market islimited to the greater San Francisco Bay
Area, which includes San Francisco Bay, Half Moon Bay, and Bodega Bay. Defendants argue that
consumers can turn to other sources of supply for crab, including the Crescent City/Eureka area, Oregon
and Washington. The crab season in these northern areas does not open until December 1. Therefore,
crab caught in the North does not compete with loca San Francisco crab caught during the November
15th to December 1<t time period. Defendants also argue that certain Native American tribes compete
with San Francisco Bay Area crab fishermen for sdles by fishing in the North prior to November 15th and
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shipping the crab by truck to San Francisco. In contragt, plaintiffs have presented evidence that crab
caught in the San Francisco Bay Areais superior to crab caught in other areas, and that customers prefer
and will pay more for crab caught in the San Francisco Bay Area. Dooley Decl. 1 11. In addition, the
industry segregates and markets crab caught in the San Francisco Bay Area as abranded product. Caito
Dedl. 4. Based on this evidence, plaintiffs have demonstrated a genuine issue of materid fact asto
whether the relevant geographic market is limited to crab caught in the San Francisco Bay, Half Moon Bay,
and Bodega Bay aress.

2. Monopoly Power

Faintiffs must aso show that the defendant has monopoly power within the rlevant market. 15

U.S.C. 8 2. Thequestion of whether monopoly power exists depends heavily upon market share and
barriersto entry. Oahu Gas Serv., Inc., 838 F.2d at 366; see dso Rebe Qil, 51 F.3d at 1437. A lesser

showing of market power is required in an atempt case than in an actua monopolization case.® Rebd Qil,
51 F.3d at 1438. Entry barriers are “factorsin the market that deter entry while permitting incumbent firms
to earn monopoly returns.” Id. at 1439. In order to demondirate sufficient barriers to entry, “[t]he plaintiff
must show that new rivals are barred from entering the market and show that existing competitors lack the
capacity to expand their output to challenge the predator’s high price.” 1d.

Haintiffs have demondrated that a genuine issue of materid fact exists with regard to defendants
monopoly power. Plaintiffs have presented evidence that association members owned and operated 289 of
gpproximately 300 vessalsin the Didrict 10 fleet. Dooley Dedl. at § 7; Sheer Decl., Exhs. Q, U, V, W,
and X. Thisamounts to a 96% market share, and it iswell within the range that would dlow defendants to
exercise actua monopoly power over theloca San Francisco fresh crab market. In addition, plaintiffs have
put forward sufficient evidence to create a genuine issue of materid fact asto barriersto entry. Plaintiffs
have presented evidence that defendants prevented non-locd fishermen, including Dooley, from sdlling crab
to loca buyers during thetie-ups. Bruno Decl. at  7; Dooley Dedl. a 1 12. They have dso presented
evidence that defendants encouraged loca buyers not to purchase crab from fishermen during the tie-ups.
Bruno Decl. &t 1/ 6; L. Fortado Decl. at 5; Scach Decl. at 6. Based on the evidence of defendants
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market share and barriers to entry, a reasonable factfinder could determine that defendants have acquired
monopoly power within the relevant market.

3. Anticompetitive Conduct

A violation of the Sherman Act dso requires a showing of anticompetitive conduct. Verizon

Communicetions, 124 S. Ct. a 879. While competition among rivals does not violate the Sherman Act, a

reduction of competition which harms consumer welfare does contravene the Act. Rebd Qil, 51 F.3d at
1433 (“An act is deemed anticompetitive under the Sherman Act only when it harms both alocetive
efficiency and raises the prices of goods above competitive levels or diminishesther quaity.”). Thus a
plantiff must demondrate a“sgnificant and more-than-temporary harmful effect on competition,” not just
on acompetitor or consumer. American Prof’l Tedting, 108 F.3d 1151; see aso Brooke Group Ltd. v.
Brown & Williamson Tobacco Corp., 509 U.S. 209, 225 (Sth Cir. 1993) (“Even an act of pure malice by

one business competitor against another does not, without more, state aclaim under the federa antitrust
laws, those laws do not create afederd law of unfair competition or ‘ purport to afford remedies for al torts

committed by or againgt persons engaged in interstate commerce.’”); Oahu Gas Serv., 838 F.2d at 370

(“The god of antitrust laws, however, unlike that of businesstort or unfair competition laws, is to safeguard
generd competitive conditions, rather than to protect specific competitors.”). Therefore, it is necessary to
consder defendants conduct not only asit reates to plaintiffs, but dso asit impacts consumers and
competition overdl. Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 605 (1985). A

company engages in predatory behavior when it attempts to “exclude rivals on some basis other than
effidency.” 1d. Thus, exclusonary conduct includes behavior that not only tendsto impair the opportunities
of rivas, but aso falls to further competition or furthers competition in an unnecessarily restrictive manner.
1d. a 605 n.32 (citations omitted).

Faintiffs have demondrated a genuine issue of materia fact as to whether defendants’ dleged
conduct is anticompetitive and may have along-term harmful effect on competition. Defendants engaged in
tie-ups that restrained the sale of crab. They aso alegedly organized and participated in boycotts of
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consumers who purchased crab from fishermen not participating in the tie-ups, including Three Captains
and J&S. SeelL. Fortado Decl. at 5, 7; Schach Decl. at 1 12. Furthermore, defendants allegedly
threstened fishermen and purchasers and committed tortious acts, including cutting Dooley’ s crab pot lines.
See Schach Dedl. at 1 6; L. Fortado Decl. at 11 5; Dooley Decl. at 11 16, 21. These dlegations, if true,
would have harmed competition by preventing crab from reaching market a a competitive price, by
intentionaly harming those consumers that purchased crab during the tie-ups, and by attempting to keep
northern fishermen who only fished for crab in the relevant market between November 15th and December
1< from competing with locd fishermen. Plaintiffs have thus raised a genuine issue of materia fact asto
whether defendants intended to acquire monopoly power.
4. Antitrust [njury

In order to recover under the Sherman Act, a plaintiff must demondtrate antitrust injury. Rebe Qil,
51 F.3d at 1433; Gray v. Shdll Qil Co., 469 F.2d 742, 748-49 (9th Cir. 1972). To prove antitrust injury,
plaintiffs must prove that their loss flowed from the defendants anticompetitive conduct. Rebe Qil, 51

F.3d a 1433. The conduct that causes the injury must aso adversdly affect competition. 1d. Pantiffs
have demondrated sufficient evidence of antitrust injury. In particular, plantiffs have proffered evidence
that they incurred gpproximately $218,000 in damages as a result of the losses associated with the cutting
of their crab pot lines. Sheer Dedl., Exh. Y. Defendants anticompetitive conduct aso caused their injury.
Plantiffs have presented evidence that defendants intended to exclude non-local fishermen from fishing in
Didtrict 10 and engaged in the tie-upsin order to keep these fishermen out of the relevant market. Dooley
Decl. a 1 21; Whaey Dep. a 47; Cannia Dep. at 33. Based on this evidence, a reasonable factfinder
could conclude that defendants cut plaintiffs crab pot linesin order to exclude Dooley from competing with
defendants. Such conduct adversely affects competition by limiting the crab available to consumers and

thus driving up the price of crab.
5. Sanding

While neither Caitlin Ann’'s crewmembers nor Dooley, as an individud, have standing to bring an
antitrust action againgt defendants, Caitlin Ann LLC does have standing. In order to maintain an antitrust
action, the injured party must be a participant in the same market as the defendants. Eagle v. Star-Kist
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Foods, Inc., 812 F.2d 538, 540 (Sth Cir. 1987). While sellers of the crab are considered part of the same

market as defendants, individua crewmembers of fishing vesselsarenot. Seeid.  The crewmemberslack
ganding to bring an antitrust action.

Dooley aso lacks standing to sue in his cgpacity as an individua or as a shareholder of Caitlin Ann
LLC. “A shareholder of a corporation injured by an antitrust violation does not have standing to sue.”
Vinc v. Waste Management, Inc., 80 F.3d 1372, 1375 (9th Cir. 1996). “Thisrule applies even if the

injured shareholder is the sole shareholder or if the shareholder aleges that the antitrust violations were
intended to drive theindividua out of theindustry.” 1d. (citations omitted).
D. Claim for Violation of Section 1 of the Sherman Act

Section 1 of the Sherman Act prohibits parties from entering into agreements and conspiracies that
unreasonably restrain trade. 15 U.S.C. 8 1; Copperweld Corp. v. Independent Tube Corp., 467 U.S.

752, 767-68 (1984). Courts analyze agreements or conspiracies to restrain trade under either the “ per se
rule’ or the “rule of reason.” Thurman Indus,, 875 F.2d at 1373. Courts eval uate concerted activity under
section 1 more rigoroudy than under section 2, and may hold that certain agreements are o inherently
anticompetitive that they areillegd per se without further inquiry into the harm they have actudly caused.
Cooperweld Corp., 467 U.S. at 768.

Faintiffs have raised a genuine issue of materid fact as to whether defendants conduct is per se
illegal under section 1 of the Sherman Act because defendants fixed prices and attempted to exclude
competing fishermen from the market.” Loca 36 of Int'| Fishermen & Allied Workers of Americav.

United States, 177 F.2d 320 (9th Cir 1949), presents a set of facts highly analogous to the present
Studion. Inthat case, afishermen’s cooperative congpired to fix and maintain noncompetitive prices for
fresh fish and to exclude non-cooperative members from the market. 1d. at 327. The cooperative used
coercive means to accomplish these objectives, including the use of picketing, boycotting and unconceded
threats of violence and pressure. |d. & 328. The Ninth Circuit hdd that “where a complaint charges that
defendants have engaged in price fishing, or have concertedly refused to ded with nonmembers of an

asociation . . . the amount of commerce involved isimmeateria because such restraints are per seillegd.”
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Id. a 331. The court concluded not only that the conspiracy to fix prices condtituted a per se violation of
section 1, but lso that the exclusion of other fishermen from the market violated the satute. |d. at 331.%8

Like the fishermen’s cooperative in Local 36, the CBOA, FMABB and HMBFMA combined and
voted to fix the price of crab. They dso dlegedly engaged in “tie-ups’ designed to increase the price of
crab in the market, and used both unconcealed threats and violence to exclude plaintiffs from the market.
In particular, defendants alegedly threetened plaintiffs and their customers, and cut plaintiffs crab pot lines.
A reasonable jury could find that these acts congtitute per se violations of section 1 of the Sherman Act
because they deprive consumers of fair prices for crab and adversdy affect competition within the fresh
crab market.*

E. State Antitrust Claims

Defendants clam that plaintiffs state antitrust law clam under section 16750 of the Cdifornia
Business and Professions Code (the “ Cartwright Act”) fails for the same reasons the federa antitrust claim
fals. “The Cartwright Act is patterned after the Sherman Act, and ‘federa cases interpreting the Sherman
Act are gpplicable to problems arising under the Cartwright Act.’”” Nova Designs, Inc. v. Scuba Retailers
Ass n, 202 F.3d 1088, 1092 (9th Cir. 2000) (citing Marin County Bd. of Realtorsv. Passon, 16 Cal. 3d
920 (1976)). Neither party contends that the andlysis under state antitrust law differs from the analysis

under the Sherman Act. Thus, defendants motion for summary judgment in regard to plaintiffs section
16750 claim fails for the same reasons stated by the court in sections 1(C) and (D).

F. Cdifornia Business and Professions Code Section 17200 Claim

Defendants claim that plaintiffs have not presented any evidence indicating that they engaged in

“unfar, unlawful or fraudulent” business practices in violation of section 17200 of the Cdlifornia Business
and Professons Code. * Section 17200 borrows violations from other laws by making them independently
actionable as unfair competitive practices” Korea Supply Co. v. Lockheed Martin Corp., 29 Cal. 4th
1134, 1143 (2003) (citing Cd-Tech Communications, Inc. v. Los Angeles Cdlular Telephone Co., 20 Cal.

4th 163, 180 (1999)). An action may aso be deemed unfair even if it does not amount to aviolation of
some other law. 1d. Defendants argue that plaintiffs section 17200 claim fails because plaintiffs have not
presented sufficient evidence to support either its RICO or federa antitrust clams or otherwise
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demongtrated that defendants engaged in unfair business practices. They aso argue that the damages
requested by plaintiffs are not recoverable under section 17200. Plaintiffs clam atota of $218,292 in
compensatory damages as aresult of not being able to fish due to the cutting of their crab pot lines. Under
Cdifornid s Unfair Competition Laws, damages are limited to redtitution. 1d. at 1144. Thus, even if
plaintiffs could demongtrate a genuine issue of materid fact asto defendants' violation of section 17200,
their request for compensatory relief would not be recoverable. The court therefore grants defendants
motion for summary judgment as to plaintiffs section 17200 clam.

G. State Tort Claims

Faintiffs bring four sate tort clams: (1) intentiond interference with contractud relaions,; (2)
intentiond interference with progpective economic advantage, (3) conversion; and (4) trespass to chattels.
The court will address each in turn.

1. Intentiond Interference With Contractual Relations

Paintiffs daim that defendants unlawfully and intentiondly interfered with their contract with

Exclusve Fresh. Intentiond interference with contractud relaions requires that the plaintiff demondrate (1)

avaid contract between the plaintiff and a third party; (2) defendants knowledge of the contract; (3)
intentiona acts designed to induce breach or disrupt the contractud relationship; (4) actua breach or
disruption of the reaionship; and (5) resulting damage. Pecific Gas and Electric Co. v. Bear Stearns &
Co., 50 Cd. 3d 1118, 1126 (1990). While plaintiffs have demonstrated that they had a contract with
Exclusve Fresh and that defendants interfered with this contract, see Bruno Dedl. at 11 2, 7, they have not

presented evidence of damages flowing from the loss of the contract. With regard to damages, plaintiffs
evidence is limited to damages suffered as aresult of lost crab pots and gear. See Sheer Decl., Exh. Y.
These damages do not relate directly to the breach of plaintiffs contract with Exclusve Fresh. Plaintiffs
have falled to demondirate a genuine issue of materia fact asto this clam because they have not presented
aufficient evidence of resulting damages. Therefore, the court grants defendants motion for summary
judgment on plaintiffs claim for intentiond interference with contractud relaions.
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Plantiffs claim that defendants intentionaly interfered with plaintiffs prospective sales of crab in the
San Francisco Bay Area. Intentiond interference with prospective economic advantage requires (1) an
exigting economic relationship or one containing the probakility of future economic benefit; defendants
knowledge of the rdationship; (2) acts designed to disrupt the relationship; (3) actua disruption of the
relationship; and (4) damages proximately caused by the defendants. Accuimage Diagnodtics Corp. V.
Terarecon, Inc.. 260 F. Supp. 2d 941, 956 (N.D. Cal. 2003) (Patel, J.) (citing Della Pennav. Toyota
Motor Sales, U.SA., 11 Cal. 4th 376, 380 n.1, 391-92 (1995)). A plaintiff must demonstrate that

defendants conduct was wrongful by some legal measure; it is not sufficient to prove merely interference
itsdf. DelaPenna, 11 Cd. 4th at 393. A plaintiff may prove that a defendants conduct was
independently wrongful by presenting evidence that defendants actions fell outside of the realm of legitimate
business transactions. Gemini Aluminum Corp. v. Cdifornia Custom Shapes, Inc., 95 Cal. App. 4th 1249,

1258 (Cdl. Ct. App. 2002). Inthis case, plaintiffs have presented sufficient evidence upon which a
reasonabl e factfinder could conclude that defendants engaged in wrongful acts by participating in coercive
tie-ups; threstening prospective customers, fishermen and others; and utilizing dlegedly violent tectics to
pressure competitors to abide by prices set by the associations. Furthermore, defendants intentionally
interfered with plaintiffs contract with Exclusive Fresh. However, while plaintiffs have produced evidence
that they suffered damages as aresult of the cutting of their crab pot lines, they have presented no evidence
of damage to prospective economic reationships. Plaintiffs have failed to demondrate a genuine issue of
materid fact asto thisclam. Thus, the court grants defendants motion for summary judgment with respect
to plaintiffs claim for intentiond interference with prospective economic advantage.

3. Converson & Trespassto Chattels

Defendants argue that they are not liable for conversion or trespass to chattels because plaintiffs
have not demongtrated that any of the associations or individual defendants were responsible for cutting
plaintiffs crab pot lines. In order to succeed on aclam of converson, aplantiff must demondrate that
defendants actudly interfered with plaintiffs dominion or control over her property. 5 Bernard E. Witkin,
Summary of Cdifornialaw § 610 (9th ed. 1990). Trespassto chattels, athough rarely applied in

Cdifornia, requires a plaintiff to show that defendants' intentiond interference with persond property
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proximately caused injury. 1d. at 8 627(A). Inthis case, plaintiffs have presented evidence that Whaley cut
plaintiffs crab pot lines. Whaley Dep. at 50-51; Cannia Dep. at 38, 39; Sheer Decl., Exh. Z. Maintiffs
auffered financia losses as aresult of losing their crab gear. Sheer Dedl., Exh. Y. Based on this evidence,
areasonable factfinder could conclude that Whaey isliable for either conversion or trespassto chattels.
Plantiffs have not demondrated that any other defendant involved in this suit proximately caused plaintiffs
injuries semming from the cutting of plaintiffs crab pot lines. Thus, the court denies defendants motion for
summary judgment with respect to Whaley and grants defendants’ motion with respect to dl other
defendants.

. HMBFEMA's Counterclams

HMBFMA dleges that counterdefendants engaged in unlawful or unfair business practices pursuant
to the Cdifornia Unfair Competition Act (*UCA”), Cd. Bus. & Prof. Code 8§ 17200 et seq., by (1)
engaging in predatory pricing in violation of section 17043 of the Cdifornia Business and Professons Code;
and (2) procuring a permit for afishing vessd equipped with atrawling net in violation of section 8280.1 of
the Cdifornia Fish and Game Code®

A. Predatory Pricing

To succeed on aclam of predatory pricing under section 17043 of the Cdifornia Business and
Professon Code, a plaintiff must prove both that the seller (1) sold its product below cost, and (2) had the
purpose of injuring competitors or destroying competition. Cal. Bus. & Prof. Code 8 17043. To meet the
cost requirement, the vendor must have sold below his or her own fully alocated or fully distributed cost.
Turnbull & Turnbull v. ARA Transp., Inc., 219 Cal. App. 3d 811, 819-20 (1990). Cost includes the cost
of raw materials, labor and al overhead expenses. Cal. Bus. & Prof. Code § 17026. Overhead expenses

include labor, rent, interest on borrowed capitd, depreciation, saling cost, maintenance of equipment,
deliver cogts, credit losses, dl types of licenses, taxes, insurance and advertisng. Cd. Bus. & Prof. Code 8
17029. Cdifornia sfully dlocated cost standard includes both fixed and variable costs attributable on an
average basis to each unit of output. Pan AsiaVenture Capital Corp. v. Hearst Corp., 74 Cal. App. 4th

424, 432 (Cdl. Ct. App. 1999). Stated smply, cost includes “the initid expense of producing the article
together with its share of theload of carrying on the busnessthrough whichitissold.” Id. Determination
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of costisanissueof fact. 1d. To meet the purpose requirement, the vendor “must act with the purpose,
I.e,, the desire, of injuring competitors or destroying competition.” Cd-Tech Communiceations, Inc. v. Los
Angeles Cdlular Tdl. Co., 20 Cd. 4th 163, 175 (1999). Where the plaintiff proves both below cost sales

and injurious effect, the court may infer an intent to injure competitors or destroy competition. Cd. Bus. &
Prof. Code § 17071. Whether the sdle was “conducted with the purpose of injuring competitors’ and “had
the tendency or capacity to injure the plaintiff” are usudly questions of fact. Fishermen's Wharf Bay Cruise
Corp. v. Superior Court, 114 Cal. App. 4th 309, 327 (Cal. Ct. App. 2003).

While HMBFMA has presented evidence that counterdefendants sold crab below cogt, they have

not raised a genuine issue of materia fact as to whether counterdefendants intended to injure competitors or
destroy competition. Counterdefendants claim that for the years 1999 to 2001, the Caitlin Ann sold crab
for a profit, earning $108,166.68 in 1999, $45,820.55 in 2000, and $20,845.53 in 2001. In response,
HMBFMA has presented evidence that counterdefendants did not include al fixed costs in their expenses
related to fishing for crab because Dooley believed the primary business to be pollock fishing in Alaska,
and only intended to operate the vessdl in the crab fishery to earn a profit above variable costs. Dooley
Decl. 16. HMBFMA has presented evidence that counterdefendants operated at a loss, based on their
fully-allocated cogt, for the years 1999 to 2001. Greene Dedl. {3, Exh. C. HMBFMA's evidence
suggests that counterdefendants’ variable and alocated fixed costs exceeded revenues by $16,670 in
1999, $50,223 in 2000 and $81,371in 2001. 1d. HMBFMA's estimation of costs appearsto be
reasonable.

Even if HMBFMA's figures are correct, however, areasonable juror could not determine that
counterdefendants engaged in predatory pricing because HMBFMA has not presented sufficient evidence
to show that counterdefendants intended to injure competitors or destroy competition. While intent may be
presumed from below cost sales and evidence of an injurious effect on competition, HMBFMA has
presented no evidence that counterdefendants were cgpable of injuring competition. See Cal. Bus. & Prof.
Code § 17071. HMBFMA clamsthat counterdefendants injured competition by depleting the ocean of
available crab. While they have put forward evidence that counterdefendants sold approximately 150,000
pounds of crab over the course of athree-year period (1999 to 2001), Greene Decl., Exh. B, they have
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not shown that this amount of crab condtitutes a substantial amount of market share. Infact,
counterdefendants have demonstrated that they had only a negligible market share within the San Francisco
crab market and that they only fished for crab during the beginning of the season. Dooley Dedl. at 1114, 7.
Even if the court were to assume that counterdefendants sold al of the crab caught between 1999 and
2001 below cost, HMBFMA hasfailed to show how thiswould negetively impact competition. Caitlin
Annisonly one boat out of three hundred, and there are, of course, other crabsin the sea. Because
HMBFMA has not demonstrated that counterdefendants were capable of injuring competitors or
destroying competition they have not raised a genuine issue of materid fact in regard to their predatory
pricing daim.?

B. Violation of Permit Requirements

A business practice violates the UCA if it violates another provision of Cdifornialaw.? Stop
Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal. 4th 553, 560 (1998). HMBFMA dlleges that

counterdefendants engaged in unlawful business practices when they violated section 8280.1 of the
Cdifornia Fish and Game Code by procuring and renewing a permit for Dungeness crab with avessd that
was equipped with atrawling net.? HMBFMA a0 aleges that counterdefendants transferred the permit
from Dooley to Caitlin Ann LLC in violation of section 8280.1. A Dungeness crab permit may be issued to
someone with acommercia fishing license that has not been suspended or revoked who is, “at the time of
application, the owner of afishing vessd that is not equipped for trawling with anet.” Ca. Fish & Game
Code § 8280.1(b)(3). A fisherman may have only one Dungeness crab permit, and that permit is
nontransferable. 1d.

HMBFMA has not produced sufficient evidence to create a genuine issue of materid fact with
regard to whether counterdefendants violated section 8280.1. In its previous order, the court ordered
HMBFMA to submit declarations explaining the reasonable basis for its unlawful business practices
dlegaions HMBFMA's has produced a declaration by Duncan Maclean, in which he sates that he
observed the Caitlin Ann was equipped with atrawl net. Maclean Dedl. & 5. Neither the United States
Coast Guard documents attached to Maclean’s declaration nor the Cdlifornia Fish and Game Records
submitted by Dooley support HMBFMA's claim that counterdefendants violated the statute. Maclean
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Decl., Exh. 7; Dooley Decl., Exh. 1. HMBFMA has presented no other evidence that the vessdl was
equipped with atrawl net at the time Dooley gpplied for the permit for the Caitlin Ann.?* Therefore,
HMBFMA has not demonstrated a genuine issue of materia fact in regard to whether Dooley procured or
renewed a permit in violation of section 8280.1.

Furthermore, HMBFMA has not demonstrated a genuine issue of materid fact as to whether
Dooley unlawfully transferred the permit. They dlege that the permit was origindly issued to Dooley and
that the permit must have been illegdly transferred to the Caitlin Ann LLC, based on the statement in
plaintiffs complaint that “Caitlin Ann is the registered owner of thefishing vessd F/V CAITLIN ANN.”
Dooley is the managing member of the Caitlin Ann LLC. HMBFMA has not presented any evidence that
Dooley and Caitlin Ann LLC are separate entities for purposes of the permit. Even if HMBFMA had
presented such evidence, such adigtinction would not dter the fact that the Dooley had a valid permit to
fish for Dungeness Crab with the Caitlin Ann for the years 1999, 2000 and 2001. HMBFMA has not
presented sufficient evidence to demondtrate that counterdefendants violated section 8280.1 of the
Cdifornia Fish and Game Code. Therefore, HMBFMA has not raised a genuine issue of materia fact asto
whether counterdefendants violated section 17200 of the California Business and Professions Code.®

CONCLUSION
Defendants motions for summary judgment are GRANTED in part and DENIED in part.

Counterdefendants motion for summary judgment is GRANTED. In particular, the court holds asfollows:

1. Defendants motions for summary judgment with respect to plaintiffs clam that defendants violated
section 1962(c) of Title 18 of the United State Code are GRANTED with respect to Todd
Whaey, Jm Sdter, Robert N. Miller, Michael McHenry, David Bettencourt, Larry Collins, William
Wise, and George Boos. The motions are DENIED with respect to CBOA, FMABB,

HMBFMA, John Morgan, Morgan Fish Company, Inc., Michael McHenry, and John T.
Tarantino.

2. Defendants motions for summary judgment with respect to plaintiffs clam that defendants violated
section 1962(d) of Title 18 of the United State Code are GRANTED with respect to Robert N.
g/llillerr], Lgr C(:jollins, William Wise, and George Boos. The motions are DENIED with respect to

other defendants.

3. Defendants motions for summary judgment with respect to plaintiffs Sherman Act clamsare
DENIED with respect to dl defendants.
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4. Defendants motions for summary judgment on plaintiffs Cdifornia Business and Professions Code
sections 17043 and 17200 claims and on plaintiffs daims for intentiond interference with contract
and prospective economic advantage are GRANTED with respect to al defendants.

5. Defendants motions for summary judgment on plaintiffs conversion and trespass to chattes clams
are DENIED with respect to Todd Whaey and GRANTED with respect to al other defendants.

6. Counterdefendants motion for summary judgment is GRANTED with respect to al of
HMBFMA's counterclams.

IT 1SSO ORDERED.

Dated: April 26, 2004 {\7/

Chief Judge
United States District Court
Northern Didrict of Cdifornia
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ENDNOTES
1. Unless otherwise noted, this fact recitation is culled from the parties moving papers.

2. Fishermen typicaly enter into market orders with local purchasers prior to leaving port. Before entering
into a market order, the associations typicaly require the purchaser to sign an “ Assessment Agreement.”
This Agreement includes a clause which provides that the purchaser agrees to remit atax, in addition to the
minimum price per pound, to the Association on aregular basis. Thetax required for Dungeness Crab is
three-cents per pound, and is required regardless of whether the fisherman sdlling the crab is a member of
the association.  The associations will not enter into a market order with the purchaser if it refusesto sgn
the Assessment Agreement.

3. If fishermen are unable to reach an agreed upon price for crab at the start of the season, they will keep
their boats tied up a the dock, resulting in a“tie-up” or “drike” Plaintiffs argue that tie ups typicaly occur
during the first two weeks of the season, from November 15th to December 1<, in order to obtain a higher
price for crab and to keep Northern Didrict fishermen from fishing. The Northern Didtrict consists of
Didtrict 6, 7, 8, and 9 and runs from Point Arenato the CdifornialOregon border. Didtrict 10is
immediately south of the Northern Didtrict and includes the bays at issue in thiscase. The Northern Didtrict
season typicaly opens on December 1<, while the Didtrict 10 season opens as early as November 15th.

4. The parties use the word “blackball” to refer to a Stuation where members of the associations and other
fishermen would refuse to sdll their crab catch to specific individuas.

5. Paintiffs erroneoudy spdled his name “Wailey” in their complaint.

6. Paintiffslater recovered asmal portion of their gear. They made an effort to fish with the crab pots that
remained, but were unable to reach their anticipated income for the crab season.

7. Thelog book for the San Mateo Harbor Digtrict at Pillar Point, dated November 17, 2001, states,
“Fisherman approached the office asking to use the end of pier to block Dooly [sic] from offloading.” The
log further states on November 18, 2001, “Duncan asked to tie FV Barbara Faye to load crab gear—gave
permission—hut now think he just wants to make it difficult for FV Caitlin Ann to tie there.”

8. Similar events occurred with respect to Richard Axelson, a fisherman who had agreed to fish for
Bodega Bay Fish Company during the 2001 tie-up. The company refused to purchase Axelson’s crab
after being threatened by members of the FMABB. Axeson had seventy of his crab potscut. Later inthe
season, J& S purchased approximately 6,000 Ibs. of crab from Axelson, which he placed into atank. That
night someone disabled J&S' circulating seawater system causing the crab in the tank to die. Shach dso
found a note on histruck stating: “It’'s not over.”

9. Throughout their papers, John Morgan and the Morgan Fish Company, Inc. refer to themsdlves asthe
“Morgan defendants.” They have not indicated that Morgan Fish Company, Inc. should be treated as
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anything other than the dter ego of John Morgan. Thus, for purposes of this motion, the court treats John
Morgan and the Morgan Fish Company, Inc. as asingle defendant.

10. Section 1962(c) provides:

It shal be unlawful for any person employed by or associated with any enterprise engaged
in, or the activities whichaffect, interstate or foreign commerce, to conduct or participate,
directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful debt.

18 U.S.C. 8§ 1962(c). “Person” isdefined broadly under the statute to include “any individua or entity
capable of holding alegd or beneficid interest in property.” 18 U.S.C. § 1961(3).

11. Members of the associations sdll crab at a fixed price through market orders issued by the
associations. The market order states the agreed-upon or “ex-vessel” price set by the associations.

12. Infull, the Hobbs Act provison at issue Sates.

Whoever in any way or degree obstructs, delays, or affects commerce or the movement of
any article or commodity in commerce, by robbery or extortion or attempts or conspires so
to do, or commits or threatens physica violence to any person or property in furtherance of
aplan or purpose to do anything in violation of this section shdl be fined under thistitle or
imprisoned not more than twenty years, or both.

18 U.S.C. § 1951(a).

13. Plantiffs dso argue that other predicate acts support their clam. Plaintiffs dlege that defendants
boycotted Three Captains because Three Captains purchased crab from Dooley; that defendants cut crab
pot lines belonging to Axelson; that defendants sabotaged the catch purchased by J& S; that defendants
coordinated strikes designed to keep boats from the North out of Digtrict 10; that defendants refused to
terminate a strike even though buyers offered a price acceptable to the fishermen; that defendants dashed a
fisherman’ stiresin retdiation for fishing during a strike; that defendants vandaized Schach’s vehicle; and
that defendants threatened to blow-up Schach’s car if he purchased “ scab crab.” Plaintiffs do not alege
that any particular defendants committed these acts. They merdly dtate that “ defendants’ engaged in such
acts. These adlegations are insufficient to congtitute predicate acts for purposes of RICO because
plaintiffs have not produced any evidence showing that these defendants or which defendants committed
these acts.

14. While plaintiffs have presented evidence that Jm Salter, Michael McHenry, and Todd Whaley
committed asingle predicate act, in order to be liable under section 1962(c), each of these defendants must
have committed at least two predicate acts within ten years. See 18 U.S.C. 8 1961(5).

29




UNITED STATESDISTRICT COURT
For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

15. Section 4 of the Clayton Act provides a private right of action for violations of section 2 and alows the
plaintiff, in such an action, to recover treble damages. 15 U.S.C. § 15.

16. A market share of less than 50% in an actua monopolization case, and a market share of less than
30% in an attempted monopolization case, will generdly be deemed insufficient. Rebe QOil, 51 F.3d at
1438.

17. Because the court concludes that a reasonable factfinder could find that defendants' acts were per se
illegd, the court need not engagein a“rule of reason” anadlyss. See Locd 36 of Int’| Fishermen & Allied
Workers of America, 177 F.2d at 331. The court notes in addition that plaintiffs have demonstrated a
genuineissue of materia fact under the rule of reason analys's, because ajury could conclude that
defendants anticompetitive conduct restrained competition within the relevant market. See Thurman
Indus., 875 F.2d at 1373; Morgan, Strand, Whedler & Biggs, 924 F.2d at 14809.

18. Other cases have dso held that associations of fishermen that combined to fix the price of fish violated
section 1 of the Sherman Act. See eq., Hinton v. Columbia River Packers Ass'n, Inc., 131 F.3d 88, 89
(9th Cir. 1942) (holding that a union of fishermen violated section 1 by combining to fix the price of fish and
control the sale of fish because such actions deprived consumers of “the advantages which accrue to them
from free competition in the market”); Manakav. Monterey Sardine Ind., Inc., 41 F. Supp. 531, 534
(N.D. Cd. 1941) (Fee, J.) (holding that an association of sardine fishermen could be held ligble under the
antitrust laws for fixing the price a which sardines were to be sold and excluding non-loca competitors
from the market).

19. Defendants claim that they are not ligble under section 1 of the Sherman Act because the activity of the
associations should be congdered the activity of asingle firm under the Fisherman’s Collective Marketing
Act (“FCMA"), 15 U.S.C. 8§ 521-22. Defendants cite Maryland and Virginia Producers Assoc., Inc. v.
United States, 362 U.S. 458 (1960), for the proposition that they should not be liable under that Act.
Whilethat Act does giveindividua fishermen joining in a cooperative or association the same rights as other
business entities, it does not provide them with immunity for antitrust violations. Maryland and Virginia
Producers Assoc., 362 U.S. a 466-67 (“In the event that associations authorized by this bill shal do
anything forbidden by the Sherman Antitrust Act, they will be subject to the pendties imposed by that
law.”). Nor doesit dlow them to join collectively so asto use amonopoly position to suppress
competition. 1d. at 472 (“We hold that the privilege the Capper-Volstead Act grants producers to conduct
their affairs collectively does not include a privilege to combine with competitors so as to use a monopoly
position as alever further to suppress competition by and among independent producers and processors.”);
see adso Hinton v. Columbia River Packers Ass n, Inc., 131 F.2d 88, 89 (9th Cir. 1942) (holding that
fishermen acting together as a union to fix prices were not exempt from section 1 of the Sherman Act by
virtuethe FCMA).

20. Indefendants opposition papers, HMBFMA dates that it no longer intends to pursue its clam that
Dooley fished in awantonly wasteful and destructive manner in 1999 or that he threatened to harm and
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actudly did harm defendants' fishing gear by trawling of the coast off Centrd Cdifornia

21. Intheir moving papers, counterdefendants argued that any below cost sdles were made in agood faith
effort to meet the price of competitors. See Cal. Bus. & Prof. Code § 17050(d). The Court need not
address this defense in light of the conclusion that HMBFMA has failed to demongtrate a genuine issue of
materia fact with regard to its predatory pricing claim.

22. Section 17200 dso prohibits unfair business practices. Cal. Bus. & Prof. Code § 17200.

HMBFMA has not demongtrated that counterdefendants conduct was unfair within the meaning of the
satute because they have not presented any evidence that counterdefendants aleged procuring of a permit
or transferring of that permit threetened an incipient violation of the antitrust laws or violated the policy or
spirit of the law in away that is comparable to aviolation of the law or otherwise significantly threatened or
harmed competition. See Cd-Tech Communications, Inc., 20 Cal. 4th at 187.

23. Itisundisputed that the Caitlin Ann had a Dungeness crab permit, issued by the Department of Fish
and Game, for 1999, 2000 and 2001. Dooley Decl., Exh. 1.

24. Asthiscourt noted inits prior order:

To the extent HMBFMA dlegestha counterdefendants' crab fishing without avalid permit
was an unlawful business practice, thisis not a separate cognizable clam. Section 8280.1
does not prohibit fishing for crab with avessd that has atrawl net. The unlawful business
practice at issueis procuring apermit for avessd thet at thetime hasatrawl net, in violaion
of section 8280.1.

25. Defendants have also falled to present any evidence of damages resulting from plaintiffs aleged
violation of section 17200 that would be compensable under the UCA.
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